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Consultation Notes for 12/3/12 Teleconference on Mesabi Nugget Variance 
 
Call Attendees 
EPA Fond du Lac Tribe Grand Portage Tribe 
Christine Wagener (WQB) 
Linda Holst (WQB) 
David Pfeifer (WQB) 
Kathy Mayo (WQB) 
Tom Poleck (WQB) 
Ed Fairbanks (IEO, MN Liaison) 
Barbara Wester (ORC) 
Eric Olson (ORC) 
Gaylene Vasaturo (ORC) 
David Horak (STPB) 

Reginald Defoe, FDL DNR 
Nancy Schuldt, Water Resources 
 
 

Seth Moore, Environmental 
Director 
Margaret Watkins, Water 
Resources  

 
 

1. Consultation Info (Kathy) 
• Background on EPA’s May 2011 Consultation Policy was provided.    
• Mesabi variance is the federal action that potentially triggers consultation with tribes – if tribal 

interests may be affected. 
• Cover 4 steps : (1) Identify whether consultation is needed (2) Notify Tribes of the activity 

appropriate for consultation (3) Gather Input from Tribes, and (4) Follow up with Tribes to 
explain how tribal input was considered in EPA’s final decision.  

• Purpose of this call:  Provide as much information on the variance to tribes as possible, and 
obtain any input on tribal interests that may be affected by the variance. 

• EPA needs to establish whether this is an official consultation call, or whether it’s more of an 
informational call.   For Fond du Lac, we’d been previously informed on the 11/20 Water 
Division call that Nancy Schuldt is authorized to speak for the Fond du Lac Tribe on this 
particular issue.  Is that correct?  (Nancy confirmed.)  What about Grand Portage?  (Seth 
indicated that Grand Portage considers this an official consultation call and that Margaret 
Watkins is authorized to speak for the Tribe on this particular issue.   
 

2. Chris explains variance, provides deadlines, etc. (Christine, add your notes here) 

 
3. Tribal concerns (Grand Portage - Margaret) 
• Final limits at end of 5 yr permit term are still excessively high.  
• As the company is getting their furnace running they are discharging more process water to 

Area Pit 1.   
• Mesabi knew they had water quality problems when they purchased the property. 
• At our first meeting in 2007 with Mesabi they stated their minimal wastewater treatment was 

all they were going to do, and all they planned to do. 
• Haven’t done anything for a number of years and bought the property at a very low price. 
• SEC filing from Steel Dynamics shows they are doing well and don’t think environmental 

expenses will impact them.  
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• Grand Portage has suggested since 2007 that Mesabi try other treatments, do pilot testing of 
new technology/treatments to ensure compliance with MN WQS.  

• Reverse osmosis (RO) was best treatment to achieve compliance with MN WQS. 
• Mesabi indicated they’d need to have the furnace up to full blast before they could pilot test 

new treatment/technology. Grand Portage disagrees. 
• Mesabi pilot tested Area Pit 5 and found they could use RO to meet the 10 mg/L sulfate WQS. 
• MPCA/Mesabi indicated there were no agricultural or industrial uses downstream.  Grand 

Portage indicates there are aquatic life and wildlife uses and the company is operating contrary 
to antidegradation rules.  Hardness and Total Dissolved Solids, with Sulfates being a factor in 
that, are major concerns of the Tribe. 

• Dave Pfeifer asked for clarification about the VIC program.  Grand Portage responded that it’s a 
program that companies can enter into [instead of, or to avoid?] EPA Superfund.  It’s voluntary 
and Mesabi entered in with MPCA.   

 
4. Tribal Concerns (Fond du Lac - Nancy) 
• Fond du Lac added info about the VIC program and responded that they’d had extensive 

conversations with Jane Neumann in the R5 Brownsfield Program.  There were schedules of 
compliance for the company to clean up.  FDL has been concerned about the pace of clean-up.  
It should be completed before new projects can be permitted.  

• Had conference calls with Jane Neumann so there’s a documented history on this with MPCA.  
All parties should be aware of the water quality issues/requirements when these types of 
properties are transferred.  

• Gaylene Vasturo asked Tribes to relate the VIC info to EPA’s potential decision of granting the 
variance……Fond du Lac indicated that for legacy pollutants at the site, there should be an 
understanding by all about what new ownership involves.  It’s troubling that Mesabi does not 
believe they need to clean up and reduce pollution discharged. 

• Grand Portage has done a good job in laying out the issues of concern to both Tribes – Grand 
Portage and Fond du Lac. 

• Toxicity testing and investigations have occurred but there’s no effort to resolve them. 
• Second Creek is a wild rice water and with this variance there’s avoidance of protecting it. 
• If MPCA fully assessed Second Creek it would be impaired for aquatic life use (fish and benthic 

invertebrates). 
• Given what we know about these constituents in other areas of the country, aquatic life use is 

commonly impaired by these pollutants. 
• There is an unresolved toxicity issue and should weigh in the EPA decision whether to approve 

the variance or not.  
• Linda Holst asked if FDL talked to MPCA about assessment concerns.  Nancy responded that 

she’s familiar with the 2009 assessment that MN used in their 2011 impaired waters list. 
• Linda Holst asked about Second Creek.  Nancy indicated MPCA won’t assess the St. Louis River 

Watershed (where Second Creek is located) until 2019 (?  Not sure if I captured correct date)   
 

5. Tribal Concerns (Grand Portage & Fond du Lac) 
• Company is adding to the concentrations of pollutants and have no plan to reduce 

concentrations.  They are violating the Clean Water Act (CWA) by adding pollution and making 
the current situation worse.  

• Margaret asked if EPA had requested and received financial analysis to determine whether 
Mesabi Nugget can afford RO nano-filtration? 
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• Dave Pfeifer responded that EPA asks for economic info based upon the EPA Economic 
Guidance. 

• Margaret asked if it’s the more recent 2010 EPA Economic Guidance?  Dave said ‘no’ but that 
we’re still in the process of reviewing what they’ve sent. 

• Seth asked:  By what means would Mesabi achieve the levels at the end of the permit period?  
Dave Pfeifer responded that they haven’t specified now they’ll achieve compliance at the end of 
the period.  There are short-term and long-term approaches that they’ll take.  It’s not 
uncommon for EPA to receive something like this where it’s not clearly stated how compliance 
will be achieved (e.g. mercury).  

• Margaret said mercury is different because technologies or approaches are evolving so not 
stating compliance approach would be appropriate.  For the Mesabi variance constituents, these 
are all well known so the compliance approach should be clearly stated.  

• Seth:  The previous permit expired with Mesabi discharging twice the concentration of 
parameters.  EPA needs to take this into consideration when granting the variance.  This new 
request allows more discharge without specifying how they’ll achieve compliance with MN 
WQS.  

• Margaret:  2021 is not consistent with the 5 year variance limit in the regulations.  EPA should 
not approve the new variance because this situation is not consistent with the Clean Water Act.  
It’s a 9 year variance.  Mesabi has had a variance since 2007.  They are using the variance as a 
stalling tactic and it’s not legal under the Clean Water Act.   

• Dave Pfeifer responded that, in general, variances should be temporary.  Great Lakes Water 
Quality Guidance is the only place where the variance timeline is specified.  This timeline doesn’t 
necessarily apply to the pollutants in Table 5 (which are part of this variance).   

• Margaret:  Don’t agree.  Great Lakes Initiative (GLI) antidegradation says no new or increased 
pollutants allowed if designated or existing uses cannot be protected.  Aquatic Life, Wildlife 
uses, as well as existing uses such as fishable/swimmable need to be protected in the area of 
this discharge. 

• Nancy:  Do not agree that the CWA allows for an open-ended variance.  This is a 14 year 
variance.  How does EPA consider antidegradation in review of this request? 

• Dave Pfeifer:  Still coordinating with HQ and haven’t yet nailed down our position. 
• Seth:  Following up on Nancy’s concern - if EPA grants this variance, the Agency might be 

following the regulations for each variance request in sequence, but overall EPA is not being 
consistent with the CWA when all variances for this site are looked at in a cumulative manner.  If 
done systematically and repeatedly, EPA is protecting these companies by continuing to approve 
the variances.  

• Barbara:  Want clarification about the significance of this action and the VIC program?  Is it that 
the Tribes want all issues resolved through the VIC program before the variance is issued? Grand 
Portage indicated it was brought up to document that a Brownsfield site should be cleaned up 
before sale.  Mesabi knew they were inheriting a contaminated site.  They knew of the water 
quality issues.   Fond du Lac indicated that Mesabi knew they were inheriting a polluted site, but 
also knew the requirement to comply with MN WQS was not being aggressively enforced by 
MPCA.  EPA’s decision on this single site is similar to what’s going on all across MN.  Industries 
have been able to discharge toxic metals with the expectation that no one will check.  Also, they 
think that putting up walls or barriers is enough that they don’t have to comply with WQS.  2012 
is the time to comply with MN WQS.  
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